IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD JOHNSON
Petitioner
V.

JOSEPH LEHVAN, THE ATTORNEY : Cvil Action No. 94-7583
GENERAL OF THE STATE OF
PENNSYLVANI A, THE DI STRI CT ATTCRNEY
OF PHI LADELPHI A COUNTY
Respondent s

Norma L. Shapiro, S.J. June 15, 2004

VEMORANDUM AND ORDER

Petitioner, Ronald Johnson (“Petitioner”), filing a Mtion
for Relief under Fed. R Civ. P. 60(b), seeks nodification of
this court’s judgnent dismssing his Petition for Wit of Habeas
Corpus. Respondents, Joseph Lehman, the Attorney General of the
State of Pennsylvania, and the District Attorney of Phil adel phia
County (“Respondents”), assert that a Fed. R Cv. P. 60(b)
notion is unavail able to vacate a final judgnment in an action

pursuant to 28 U. S.C. 82254.

Backgr ound

On Decenber 19, 1994, Petitioner filed a petition for Wit
of Habeas Corpus with this court. On Decenber 15, 1999, this
court granted respondents’ notion to dism ss, wthout prejudice,

as Petitioner had not exhausted his state court renedi es on al

cl ai ms. Johnson v. Lehman, et al., No. 94-7583 (E.D. Pa. Dec.
15, 1999).



Petitioner filed a Pennsylvani a Post-Conviction Relief Act
(“PCRA") petition for relief fromhis conviction on August 27,
1999. The Pennsyl vani a Suprene Court having denied Petitioner’s
Petition for Allowance of Appeal, his state court renmedies were
exhausted on June 24, 2003. Eighty-one days |later, on Septenber
12, 2003, Petitioner filed a Motion to Reinstate Petition for a
Wit of Habeas Corpus. By order of March 18, 2004, denying the
nmotion, this court instructed Petitioner to file a notion
pursuant to Fed. R Civ. P. 60(b) or to file a new petition for
habeas corpus. On April 21, 2004, Petitioner filed the instant

Fed. R Cv. P. 60(b) notion.

Di scussi on

Bef ore addressing the nerits of Petitioner’s Rule 60(b)
notion, the court nust determ ne whether that notion is, in
essence, a second or successive 82254 habeas notion. The
Antiterrorismand Effective Death Penalty Act (“AEDPA’) of 1996
Pub. L. No. 104-132, 110 Stat. 1214, limts a petitioner’s
ability to bring a second or successive habeas petition. 28

U S.C. 82244(b).! A state prisoner seeking to file a second or

128 U.S.C. 2244(b) provides:

(1) Aclaimpresented in a second or successive habeas
corpus application under section 2254 that was presented
in a prior application shall be dism ssed.

(2) Aclaimpresented in a second or successive habeas
corpus application under section 2254 that was not
presented in a prior application shall be dismssed

unl ess —
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successi ve 82254 habeas petition nust, first, nove in the court
of appeals for an order authorizing the district court to
consider such a notion. 28 U S. C. 82244(b)(3)(A).

Fed. R Cv. P. 60(b) provides that “the court may relieve a
party or a party’s legal representative froma final judgnent,
order, or proceeding” for a nunber of reasons, including
excusabl e neglect, newy discovered evidence, or any other reason
justifying relief fromthe operation of judgnent. The notion

must be made within a reasonable tinme, not nore than a year for

(A) the applicant shows that the claimrelies on a

new rul e of constitutional |aw, made retroactive to

cases on collateral review by the Suprenme Court that

was previously unavail abl e; or

(B) (i) the factual predicate for the claimcould
not have been di scovered previously through the
exerci se of due diligence; and
(i1i) the facts underlying the claim if proven
and viewed in light of the evidence as a whol e,
woul d be sufficient to establish by clear and
convi nci ng evidence that, but for
constitutional error, no reasonable factfinder
woul d have found the applicant guilty of the
under | yi ng of f ense.

(3) (A Before a second or successive application
permtted by this section is filed in district
court, the applicant shall nove in the appropriate
court of appeals for an order authorizing the
district court to consider the application
(B) A notion in the court of appeals for an order
authorizing the district court to consider a second
or successive application shall be determ ned by a
t hree-j udge panel of the court of appeals.

(© The court of appeals may authorize the filing of
a second or successive application only if it
determ nes that the application nakes a prinma facie
showi ng that the application satisfies the

requi renents of this subsection
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reasons such as excusabl e neglect and newl y di scovered evidence,
but with no absolute limt for other reasons justifying relief.
Fed. R Cv. P. 60(b).

The Third G rcuit has not directly addressed whether a Rule
60(b) notion to vacate a judgnment denying habeas relief is
consi dered a second or successive habeas petition. Sone courts
inthis and other circuits view a Rule 60(b) notion as the
functional equival ent of a successive petition that cannot be
considered by a district court without prior authorization froma

court of appeals. See e.qg., United States v. Rich, 141 F. 3d 550

(5th Cr. 1998), cert. denied 526 U. S. 1011 (1999); United States

v. Bovie, 2001 U S. App. LEXIS 17107 (10th Cr. 2001); Felker v.

Turpin, 101 F. 3d 657, 661 (11th Cir. 1996) (per curian); Prigden

v. Shannon, Cv. A No. 00-4561, 2002 U.S. D st. LEXIS 18589,
2002 W. 31122131, at *3 (E.D. Pa. Sept. 26, 2002).

The Second Circuit initially ruled that a Rule 60(b) notion
to vacate a judgnent denying habeas relief should never be
construed as a successive habeas petition, and “the fact that the
court to which the notion is addressed m ght conceivably go
farther and grant the habeas in response to the [Rule 60(b)]
notion does not ...nmake such a notion a second habeas petition.”

Rodriquez v. Mtchell, 252, F. 3d 191, 199 (2d G r. 2001).

However, in Gtten v. United States, 311 F.3d 529, 532 (2d Cr

2002), it held that a Rule 60(b) notion with a substantive attack

on a state court judgnent should be transferred to the appellate
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court; “suggesting that Rodriquez ‘settled the issue by ruling
that a 60(b) notion should never be treated as a second or
successive notion . . . sonmewhat overstated the matter.
Rodri guez concerned a 60(b) nmotion with grounds that ‘related to
the integrity of the federal habeas proceeding, not to the
integrity of the [underlying conviction].’” 311 F.3d at 532 n. 4.
The First and Seventh Circuits have held that a district
court should treat a Rule 60(b) notion as a successive habeas
petition requiring prior court of appeals authorization only if
it challenges the underlying conviction. |If the Rule 60(b)
nmotion only challenges the integrity of the federal habeas
proceedings, it is allowed to proceed w thout prior court of

appeal s authorization. Rodwell v. Pepe, 325 F. 3d 66, 71 (1°

Cir. 2003); Banks v. United States, 167 F. 3d 1082 (7'" Cr

1999); Dunlap v. Litscher, 301 F. 3d 873 (7'M Cir. 2002).

District courts in the Third G rcuit, noting the absence of
guidelines fromthe Court of Appeals or the United States Suprene
Court, have opted to follow the First and Seventh Crcuit by
rejecting the restrictive view that a Rule 60(b) notion to vacate
a judgnment denying habeas relief should always be treated as a
second or successive habeas petition, and adopting the

procedural /substantive distinction. See, e.q., Telesford v.

United States, Cv. A No. 97-210, 2004 U. S. Dist. LEXIS 5872,

2004 W 724959 (D. Del. Mar. 31, 2004); United States v.

Cabi ness, 278 F. Supp. 2d 478 (E.D. Pa. 2003); Harper v. Vaughn,
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272 F. Supp. 2d 527, 532 (E.D. Pa. 2003); United States v.

Harris, 268 F. Supp. 2d 500, 502-04 (E.D. Pa. 2003); Pridgen v.

Shannon, 2002 U.S. Dist. LEXIS 18589, 2002 W. 31122131, at *3
(E.D. Pa. Sept. 26, 2002). Usually in this district, if the
nmoti on chal |l enges the federal habeas proceeding itself, rather
than the underlying conviction, it can proceed as a notion under
Rul e 60(b) and not as a successive habeas petition. Harper, 272
F. Supp. at 532.

Petitioner’s original habeas petition was dism ssed for
failure to exhaust state renedies. The dism ssal was explicitly
prem sed on the concession by the Commonweal th that after
exhausting state renedies, Petitioner could re-file the habeas
petition, and it would not be treated as a successive petition

under AEDPA. Johnson v. Lehman, No. 94-7583 (E.D. Pa. Nov. 9,

1999) (order denying notion to anmend petition). Petitioner has
exhausted his state renedies and, in his Rule 60(b) notion,
argues that the court should now address the nerits of his claim
Petitioner’s Rule 60(b) notion focuses on the circunstances
surrounding the filing and disposition of his 1994 habeas
petition. 1t does not raise argunents concerning the
constitutionality of his conviction or otherw se seek to avoid
AEDPA barriers to a successive habeas petition. Therefore,

aut hori zation fromthe Court of Appeals is not required and the
court will address the issue raised in the Rule 60(b) notion.

The decision to grant or deny relief under Fed. R Gv. P.
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60(b) lies in the ‘sound discretion of the trial court guided by
accepted legal principles applied in light of all the rel evant

circunstances. Ross v. Meagan, 638 F. 2d 646, 648 (3d Gr

1981) .

Because of the one year |[imtations period for the first
three grounds avail able under Fed. R Cv. P. 60(b), the only
arguabl e ground for the relief sought by Petitioner is the
catchall provision of Fed. R Gv. P. 60(b)(6). Fed. R Gv. P
60(b) (6) provides that the court may act to relieve a party from
a final judgnent for “any other reason justifying relief fromthe
operation of the judgnent.” Relief under Fed. R Cv. P.

60(b) (6) is available only in cases evidencing extraordi nary

circunstances. Morris v. Horn, 187 F. 3d 333, 341 (3d G

1999). Al though sonme courts have recogni zed that, under Fed. R
Cv. P. 60(b)(6), “in the exceptional case...an action may be
reinstated on account of an intervening change in the law, [but]
i nterveni ng devel opnents in the |aw thensel ves rarely constitute
the extraordinary circunstances required for relief under Rule
60(b)(6).” Harper, 272 F. Supp. 2d at 532.

Petitioner argues that the court erred in dismssing, rather
than staying his federal habeas petition so that he could return
to state court to assert his claimof newy discovered evidence.
At the court’s urging, Petitioner consented to the dism ssal of
his clainms wthout prejudice, in order to exhaust his state

remedies, with the explicit understanding that his clains could
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be renewed after they were exhausted in the state courts.

Johnson v. Lehman, Cv. A No. 94-7583 (E.D. Pa. Nov. 9, 1999)

(order denying notion to anmend). This court refused to stay the
petition, because“it is inpermssible to grant a stay while
petitioner pursues his unexhausted clains in state court. See

Lanbert v. Blackwell, 134 F. 3d 506, 509 (3d Gr. 1998).” This

court further ordered:
def endant’ s concession that petitioner may proceed in
state court to present his new evidence precludes a | ater
assertion that the federal statute of Iimtations was not
tolled during petitioner’s state court proceedi ngs.

ld., at 1.

Recently, in Crews v. Horn, 360 F. 3d 146 (3d Cr. Mar. 4,

2004), the Court of Appeals changed the procedure in this
Circuit. Considering a tinmely federal habeas petition containing
bot h exhaust ed and unexhausted clains di smssed by the district
court had dism ssed, and finding there was a substantial danger
Crews would be tinme-barred fromreturning to federal court
(because his petition would be filed after the expiration of the
l[imtations period and it was uncl ear whether tolling would
apply), the court held:

district courts have the discretion to stay m xed habeas

corpus petitions but that, as in this case, when an

outright dism ssal could jeopardize the tinmeliness of

collateral attack, a stay is the only appropriate course

of action.

|d., at 154.

In light of Crews, and Petitioner’s reliance on the express
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instructions of the court, Petitioner is entitled to relief from

the final judgment.

Concl usi on

For the foregoing reasons, Petitioner’s Mtion for Relief
under Fed. R GCv. P. 60(b) is granted. As this action was
previously reviewed by Magi strate Judge Angell, the case wll be
referred to her for consideration of the nerits of Petitioner’s

cl ai ms.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RONALD JOHNSON
Petitioner
V.

JOSEPH LEHVAN, THE ATTORNEY : Cvil Action No. 94-7583
GENERAL OF THE STATE OF
PENNSYLVANI A, THE DI STRI CT ATTO?NEY
OF PHI LADELPHI A COUNTY
Respondent s

O der

AND NOW this 15'" day of June, 2004, upon consideration of
Petitioner’s Motion for Relief under Fed. R Cv. P. 60(b) and
response thereto, it is hereby ORDERED that:

1. Petitioner’'s Motion for Relief under Fed. R Cv. P.
60(b) (Paper #65) is GRANTED,

2. This action is referred to Magistrate Judge M Faith
Angel | for a Report and Reconmendati on.

Norma L. Shapiro, S.J.
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